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f an employment or o f absenting oneself from  work The State ol 
without reasonable cause which is the particular Punjab 
offence contemplated by caluse (b )  of section 5. As Kharaiti Lai

; already indicated, on account of the respondent’s --------
’ physical infirmity or deficiency the work assigned to Sinha’ ^  
him had been cancelled and he was expected to be in 
police lines during the material time without apparent­
ly doing any “ work It is clear from the record 
that he had not been assigned any “ work ” within the 
meaning of clause (b ) of section 5. Hence his absence 
from Police Lines during the relevant time may have 
amounted to neglect of duty; but, in our opinion, is 
riot synonymous with absence from work or abandon­
ment of employment which has been made penal 
under clause (b ) of section 5.

For the reasons aforesaid it must be held that the 
respondent had been rightly acquitted, though for 
wholly wrong reasons. The appeal must therefore 
stand dismissed.

Before Vivian Bose, B. Jagannadhadas and 
Bhuvaneshwar Prasad Sinha, JJ.
Shri RAM NARAIN,—Appellant. 

versus
THE SIMLA BANKING AND INDUSTRIAL CO.,

LIMITED,—Respondent.
Civil Appeal No. 313 o f 1955.

Banking Companies Act (X  of 1949), as amended by 
,Banking Companies (Amendment) Act (LII of 1953)— 1 9 5 6
Section 45A—Application by a Displaced Creditor against -------- •
a non-displaced bank under the Displaced Persons (Debts May. 9th 
Adjustment) Act (LXX of 1951) before a Tribunal at 
Banaras—During the pendency of the application under 
the Displaced Persons (Debts Adjustment) Act, proceedings 
for the winding up of the bank taken in the Punjab High 
Court—Decree obtained before Tribunal at Banaras—

 Whether Punjab High Court had exclusive jurisdiction to 
deal with proceedings in execution and other in- 
cidental matters—Non-obstante clause in each of the 
Acts—Effect of—Which is the latter Act—Subsequent Act 
amending an earlier one—Effect,
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Held, that each of the Acts, viz., the Displaced Persons 
(Debts Adjustment) Act and the Banking Companies Act 
has a specific provision, which clearly indicates that the 
relevant provisions, if applicable, would have overriding 
effect as against all other laws in this behalf. The question 
as to which of the provisions of these two Acts has got 
overriding effect in a given case and whether a particular 
provision of each is equally applicable to the matter, will 
have to be determined on the broad considerations of the 
purpose and policy underlying the two Acts and the clear 
intendment conveyed by the language of the relevant pro- 
visions therein.

Whatever may be the inter-se position, in a given case, 
between the provisions of the Banking Companies Act 
and the provisions of the Displaced Persons (Debts Ad- 
justment) Act relating to displaced debtors, so far as a 
claim of a displaced creditor against a non-displaced 
Banking Company in liquidation is concerned, the juris- 
diction vested in the Punjab High Court by reason 
of section 45B of the Banking Companies Act and 
it cannot be said to be overriden or displaced by 
anything in the Displaced Persons (Debts Adjustment) 
Act, 1951. The Banking Companies (Amendment) Act of 
1953, is to be treated as the latter Act and held to over- 
ride the provisions of the earlier Displaced Persons (Debts 
Adjustment) Act, 1951.

Held further, that whenever an amended Act has to 
be applied subsequent to the date of the amendment the 
various unamended provisions of the Act have to be read 
along with the amended provisions as though they are part 
of it. This is for the purpose of determining what the mean- 
ing of any particular provisions of the Act as amended is, 
whether it is in the unamended part or in the amended 
part. But this is not the same thing as saying that the 
amendment itself must be taken to have been in existence 
as from the date of the earlier Act. That would be imputing 
to the amendment retrospective operation which could 
only be done if such retrospective operation is given by 
the amending Act either expressly or by necessary 
implication.

(On appeal by special leave from the judgment and 
order, dated the 12th May, 1955, of the Punjab High Court



at Chandigarh, in Liquidation Miscellaneous No. 72 of 1954).
For the Appellant. Mr . J . B . Dadachanji and Mr .

R ameshwar Nath, Advocates of M|s.
Rajinder Narain & Co.

For the Respondent: Mr . M . C. Setalvad, Attorney- 
General for India, (M r . Ratanlal 
Chowla, Advocate, with him).

Judgment

The Judgment of the Court was delivered by Jagannadht- 
Jagannadhadas, J. This is an appeal by spe- **' 

ciai leave against an order of the High Court of 
Punjab dated the 12th May, 1955, in the following 
cirumstances,
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The appellant was a resident of Lahore who 
came over to India in or about November, 1947, 
and took up residence at Banaras as a displaced 
person. He had, prior to the 15th August, 1947, 
a fixed deposit of Rs. 1,00,000 in the Lahore Branch 
of the Simla Banking and Industrial Co. Ltd. 
(hereinafter referred to as the Bank) which had 
its head-office at Simla. He had also at the time 
a cash-credit account in the Bank. The fixed de­
posit matured in 1948. The Bank did not pay the 
amount to the appellant in spite of repeated de­
mands but seems to have adjusted it towards part- 
payment of a sum of R.s 4,00,000, which is alleged 
to have been due from the appellant to the Bank 
in his cash-credit account and which the appellant 
disputed and denied. On the 7th November, 1951, 
the Displaced Persons (Debts Adjustment) Act, 
1951 (LXX of 1951) was passed providing certain 
facilities and reliefs to displaced debtors and dis­
placed creditors. Section 4 of that Act empower­
ed the State Government to specify any civil 
court or class of civil courts, as the Tribunals hav­
ing authority to exercise jurisdiction under the
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Shri Ram Act for areas to be defined therein. Section 13 ofN3.rS.Ul
v the Act enabled a displaced creditor cla im ing a 

The Simla debt from  any person w ho is not a displaced per- 
BIndustria?d son to m a^e an application  for recovery  thereof 

Co., Limited, to the Tribunal having local jurisdiction in the place 
w here the said creditor resides, and provided  fo r .

Ja*dasnaj ha" PurP0Se a special limitation of one year from 
the date when the Act came into force. Admitted­
ly the appellant is a displaced person, and the 
Bank is not a displaced Bank, within the meaning 
of those expressions as defined in the said Act. 
Taking advantage of these provisions, the appel­
lant filed on or about 24th April, 1952, an ap­
plication (Case No. 1 of 1952) to the Tribunal at 
Banaras constituted under section 4 of the Act, 
claiming the fixed deposit amount of Rs. 1,00,000 
as a debt due from the Bank. During the pen­
dency of this proceeding there was an application 
on the 27th December, 1952, under the Indian 
Companies Act, 1913 (VII of 1913) in the High 
Court of Punjab by some creditors for winding up 
of the Bank. On the 29th December, 1952, an ex 
parte interim order was passed by the High Court 
under section 171 of the Indian Companies Act 
staying proceedings in all suits and applications 
pending against the Bank, at the time. The ap­
plication — Case No. 1 of 1952 — filed by the ap­
pellant before the Banaras Tribunal was also 
specified therein. It would appear however that 
before the order was communicated to the Tribu­
nal, the said case before it was disposed of and a 
decree was passed on the 3rd January, 1953, 
aeainst the Bank for the sum claimed with future 
interest at three per cent, per annum. On the 
6th January, 1953, the appellant filed an applica­
tion before the Tribunal for execution of the de­
cree and it was numbered as Execution Case No. 8 
of 1953. It appears that on or about the 27th

I



January, 1953, one Mr. D. D. Dhawan was appoint- Shri Ram 
ed. by the Punjab High Court as a Provisional Na™in 
Liquidator of the Bank. On the application of The Simla 
certain petitioning creditors in the winding up Bjndu^triald 
proceedings, the High Court passed another order Co., Limited.
under section 171 of the Indian Companies Act on --------
the 30th January, 1953, staying execution of the Ja^ ^ lâ ha" 
decree against the Bank obtained by the appel­
lant. This order also does not appear to have been 
communicated to the Tribunal by the Court. But 
the Tribunal was informed generally about the 
situation by a letter of the Provisional Liquidator 
dated the 13th March, 1953. Thereby, the atten­
tion of the Tribunal was invited to section 171 of 
the Indian Companies Act which enacted that 
pending proceedings could not be proceeded with 
except with the leave of the Court. The Tribunal 
was accordingly requested by this letter of the 
Liquidator to stay further proceedings before 
-it in Case No. 1 of 1952. In view of this intima­
tion, the Tribunal passed an order dated the 20th 
-March, 1953, staying execution, notwithstanding 
a further application by the appellant dated the 

-16th March, 1953, to proceed with the execution.
On the 21st March, 1953, the Provisional Liquida­
tor filed an appeal in the Allahabad High Court 
against the decree of the Tribunal obtained by 
the appellant against the Bank. That appeal is 
said to be still pending. On the 24th September,
1953, the winding up of the Bank was finally order­
ed by the Company Judge and the Provisional 
Liquidator was appointed as the Official Liquida­
tor for the purpose. It is said that as against this 
order of a Single Judge, there is a Bench appeal 
now pending in the High Court of Punjab. At 
this stage the Banking Companies . (Amendment)
Ordinance, 1953, (Ordinance No. 4 of 1953), was 
promulgated on the 24th October, 1953. This was 
repealed and substituted, on the 30th December,
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1953, by the Banking Companies (Amendment) 
Act, 1953 (LII of 1953). On the 17th February,
1954, the appellant filed a further application be­
fore the Tribunal asking that the execution case 
filed before the Tribunal on the 6th January, 1953, 
which was stayed in view of the letter of the Liqui­
dator dated the 13th March, 1953, should now be 
proceeded with having regard to the various rea­
sons set out in that application. Curiously enough 
two of the reasons alleged were (1) that section 
171 of the Indian Companies Act was overridden 
and varied by section 45-C of the Banking Com­
panies (Amendment) Ordinance (Act), and (2) 
that the Tribunal under the Displaced Persons 
(Debts Adjustment) Act is not a Court and hence 
the stay under section 171 of the Indian Com­
panies Act or under section 45-C of the Banking 
Companies Act has no application to proceedings 
pending before the Tribunal. The application of 
the 17th February, 1954, above-mentioned also 
prayed for an order to send the case for execution 
to the Bombay High Court on the ground that the 
Bank had property within the local limits of the 
jurisdiction of the said High Court against which 
it was intended to seek execution. On this appli­
cation, notice was issued to the Official Liquidator 
to apoear and show cause by the 24th April. 1954. 
The Liquidator however did not appear. The Tri­
bunal made an order on the 24th April, transferring 
to the Bombay High Court under section 39 of the 
Code of Civil Procedure the said decree for execution. 
On the 8th June. 1954. the appellant filed an applica­
tion for execution before the Bombay High Court 
(Application No. 123 of 19541 and asked for at­
tachment and sale of the right, title and interest 
of the Bank in certain shares and securities be­
longing to the Bank and lying with the Central 
Bank of India Ltd., Bombay, subject to the charge
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if any of the said Bank. The attachment was Shri RamItfafrain
ordered on the 18th June, 1954 and was affected v
on or about the 19th June, 1954. The Simla

Bankingand
Industrial

At this stag the Official Liquidator obtained Co., Limited, 
an order on the 26th June, 1954, from the Punjab 
High Court purporting to be one under section 
45-C of the Banking Companies Act, transferring 
from  the Court of the Banaras Tribunal, the pro­
ceedings before it for execution of the decree in 
Case No. 1 of 1952, obtained against the Bank by 
the appellant. It would appear that the Tribunal, 
on the receipt of this order, informed the High 
Court by letter dated the 14th July, 1954, that the 
execution proceedings had already been transfer­
red to the High Court of Bombay and that no pro­
ceedings relating to the execution case were at 
the time pending before it. Thereafter the Liqui­
dator made an application dated the 28th October,
1954, to the Punjab High Court for setting aside the 
order of the Bombay High Court dated the 18th 
June, 1954, directing attachment of the shares 
and securities belonging to the Bank in the pos­
session of the Central Bank of India Ltd., Bom­
bay. The main grounds on which this application 
was made are—

(1) That the order of the Tribunal at Bana­
ras in execution Case No. 8 of 1953, 
transferring the decree for execution 
to the Bombay High Court more than 
six months after the passing of the 
winding up order, without obtaining 
leave from the Punjab High Court, was 
null and void.

(2) That the proceedings taken in execu­
tion against the Bank in the Bombay
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High Court were also null and void in 
view of sections 171 and 232 of the 
Indian Companies Act.

(3) That in view of the Banking Companies
(Amendment) Act, 1953, it is only the 
Punjab High Court that has exclusive 
jurisdiction to entertain and decide all 
claims between the Bank and the ap­
pellant and to deal with the execution 
proceedings initiated by the appellant 
against the Bank.

(4) That the execution proceeding was in 
fact transferred by the Punjab High 
Court to itself by its order dated the 
25th June, 1954, and all questions aris­
ing therefrom have to be dealt with and 
disposed of by the Punjab High Court 
itself.

The appellant contested this application in 
the Punjab High Court on various grounds. The 
main contentions were—

(1) That the provisions of the Banking Com­
panies Act could not override the pro­
visions of the Displaced Persons (Debts 
Adjustment) Act, 1951, and that the 
proceedings thereunder are not affec­
ted by the Banking Companies Act.

(2) That in any case there was no valid 
order of transfer to the Punjab High 
Court of the execution proceeding relat­
ing to the decree obtained by him 
against the Bank in the Banaras Tribu­
nal.



These contentions were negatived by .the Punjab 
High Court. It was held that the provisions of 
the Banking Companies Act of 1953 had an over­
riding effect and that exclusive jurisdiction was 
vested thereby in the appropriate High Court not­
withstanding anything in the Displaced Persons 
(Debts Adjustment) Act, 1951. It was also held 
that there was a valid order o f transfer to the 
Punjab High Court, of the execution proceedings 
taken by the appellant in respect of his decree. It 
was therefore held that the order of attachment 
obtained by the appellant from the Bombay High 
Court was invalid. The said order was according­
ly set aside. It is against this order that the pre­
sent appeal has been brought.

Both the above contentions have been strenu­
ously urged before us on behalf of the appellant 
and equally strenuously opposed on behalf of the 
Bank. The learned Attorney-General for the 
Bank placed reliance on section 232 of the Indian 
Companies Act at the forefront of his argument 
and pointed out that under the said section no at­
tachment could have been made without leave of 
the Court when the Bank was in the process of 
being wound up by order of the Court. On the 
other side it has been suggested that neither sec­
tion 171 nor section 232 of the Indian Companies 
Act are applicable to these proceedings in view of 
the Banking Companies Act as amended in 1953. 
This suggestion proceeds on a misconception and
ignores section 2 of the Banking Companies Act 
which specifically provides that the provisions of 
the Act shall be in addition to and not in deroga­
tion of the Indian Companies Act as expressly 
provided. Hence no leave under section 232 of 
the Indian Companies Act having been obtained, 
this might have been enough to dispose of the
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case against the appellant if the order of attach­
ment had been set aside by the Bombay High 
Court itself, on the application of the Liquidator 
to it. Since in this case the order to set aside at- 

. tachment was passed by the Punjab High Court, 
the question has to be gone into as to the juris­
diction of that Court to interfere with the order 
of the Bombay High Court or to declare it to be 
void. That jurisdiction can only be supported on 
the view, that exclusive jurisdiction over the mat­
ter was vested in the Punjab High Court, under 
the Banking Companies Act, and that a valid 
order o f transfer of the execution proceeding to 
the said Court had been made in exercise of the 
powers under that Act. These questions have, 
therefore, to be dealt with.

On the facts above stated one matter is clear, 
viz., that the attempt of the appellant is to realise 
the amount due to him under the decree by get­
ting at the assets of the Bank which is under liqui­
dation ignoring the purported adjustments o f the 
deposit made by the Bank towards its alleged 
du.es from him under his cash-credit account. His 
proceeding to execute the decree by attachment is 
in substance an attempt to constitute himself an 
independent preferential creditor. So far as the 
decree is concerned, we wish to say nothing about 
its; validity or otherwise since the matter is pend­
ing in appeal before the Allahabad High Court. 
What we are concerned with now is the proceed­
ing in execution of that decree and the appellant’s 
attempt to get at the assets o f the Bank in satis­
faction thereof. There can be no doubt that, 
apart from  any argument available under the 
Displaced Persons (Debts Adjustment) Act, 1951, 
which will be considered presently, the matters 
which must necessarily arise in the course of such

I
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an execution proceeding are matters which would 
directly fall within the scope of section 45-B of the 
Banking Companies Act as amended in 1953 which 
runs as follows :

“The High Court shall, save as otherwise 
expressly provided in section 45-C, have 
exclusive jurisdiction to entertain and 
decide any claim made by or against a 
banking company which is being wound 
up (including claims by or against any 
of its branches in India) or any applica­
tion made under section 153 of the In­
dian Companies Act, 1913 (VII of 1913) 
by or in respect of a banking company 
or any question of priorities or any 
other question whatsoever, whether of 
law or fact, which may relate to or arise 
in the course of the winding up of a 
banking company, whether such claim 
or question has arisen or arises or such 
application has been made or is made 
before or after the date o f the order 
for winding up of the banking company 
or before or after the commencement 
o f the Banking Companies (Amend­
ment) Act, 1953.”

Shri Ram 
Narain 

v.
The Simla 

Banking and 
Industrial 

Co., Limited.

Jagannadha- 
das, J.

There has been some faint argument before us 
that the questions that arise in execution in this 
case and particularly the question relating to at­
tachment which has been effected by the Bombay 
High Court, are not Questions which fall within 
the scope of section 45-B. In our opinion this 
contention is so obviously untenable, in view of 
the very wide and comprehensive language of the 
section, that it requires no more than to be men­
tioned and rejected. If, therefore, the proceeding 
to execute the decree obtained by the appellant in
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Shri Ram this case and the claim s and m atters w h ich  m ust
f u  Q T f l  1T> necessarily arise in the course of that executionv.

The Simla fall within the scope of section 45-B, the execution 
BIndustriald proceeding in this case would prima facie be with- 

Co., Limited, in the exclusive jurisdiction of the High Court

Jagannadha- 
das, J.

under section 45-B, subject to the two questions 
that have been raised in the case which are (1) 
whether there is anything in the Displaced Per­
sons (Debts Adjustment) Act, 1951, which over­
rides this jurisdiction, and (2 ) whether in view 
of the fact that the original execution application 
to the Tribunal was made before the Banking 
Companies (Amendment) Ordinance and Act of 
1953, came into force, there has been any valid
order under section 45-C of the Banking Com­
panies Act by the Punjab High Court transferring 
the pending execution proceeding to itself.

So far as the first of the above questions is 
concerned, learned counsel for the appellant re­
lies on sections 3 and 28 of the Displaced Persons 
(Debts Adjustment) Act, 1951. Section 28 dec­
lares that the civil court which passed the decree 
as a Tribunal shall be competent to execute it. 
Section 3 runs as follows :

“ 3. Overriding effect of Act, rules and 
orders : —Save as otherwise expressly 
provided in this Act, the provisions of 
this Act and of the rules and orders 
made thereunder shall have effect not­
withstanding 'anything inconsistent 
therewith contained in any other law 
for the time being in force, or in any 
decree or order of a court, or in any 
contract between the parties.”

On the strength of these sections learned counsel 
for the appellant argues that the jurisdiction
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w hich  the Tribunal has under section 28 fo r  exe- Shri Ram
cuting the decree must prevail over the jurisdiction v
of the High Court in respect of this matter under The Simla
section 45-B of the Banking Companies Act. On industrial**
the other hand, the respondent relies on section Co., Limited.
49-A of the Banking Companies Act, which runs '. . „  Jagannadha-
as fo llow s : das, J.

“The provisions of this Part and the rules 
made thereunder shall have effect not­

withstanding anything inconsistent 
therewith contained in the Indian Com­
panies Act, 1913 (VII of 1913) or the 
Code of Civil Procedure, 1908 (Act V 
of 1908) or the Code of Criminal Pro­
cedure, 1898 (Act V of 1898) or any 
other law for the time being in force or 
any instrument having effect by virtue 
of any such law; but the provisions of 
any such law or instrument in so far as 
the same are not varied by, or incon­
sistent with, the provisions of this Part 
or rules made thereunder shall apply 
to all proceedings under this Part.”

Now the question as to which of the provisions 
of these two Acts has got over-riding effect in a 
given case, where a particular provision of each is 
equally applicable to the matter is not altogether 
free from difficulty. In the present case, prima 
facie by virtue of section 28 of the Displaced Per­
sons (Debts Adjustment) Act the jurisdiction to 
execute the Tribunal’s decree is in the Tribunal. 
But it is equally clear that the jurisdiction to de­
cide any of the claims which must necessarily 
arise in the execution of the decree is vested in 
the High Court by virtue o f section 45-B of the 
Banking Companies Act. Each of the Acts has
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a specific provision, section 3 in the Displaced 
Persons (Debts Adjustment) Act and section 45-A 
in the Banking Companies Act, which clearly in­
dicates that the relevant provision, if applicable, 
would have overriding effect as against all other 
laws in this behalf. Each being a special Act, the 
ordinary principle that a special law overrides 
a general law does not afford any clear solution 
in this case. In support therefore of the overriding 

€iffect of the Displaced Persons (Debts Adjust­
ment) Act of 1951 as against section 45-B of the 
Banking Companies Act, learned counsel for the 
appellant called in aid the rule that a later Act 
overrides an earlier one. (See Craies on Statute 
Law, pages 337 and 338). He urged that the Bank­
ing Companies (Amendment) Act of 1953 should 
be treated as part of the 1949 Banking Companies 
Act and hence overriden by the Displaced Per­
sons (Debts Adjustment) Act of 1951 and relied 
on the case in Shamarao V. Parulekar v. The 
District Magistrate, Thana, Bombay (1 ), and on 
the passage therein at page 687 which is as fol­
lows :

“The rule is that when a subsequent Act 
amends an earlier one in such a way as 

to incorporate itself, or a part of itself, 
into the earlier, then the earlier Act 
must thereafter be read and construed 
(except where that would lead to a re­
pugnancy, inconsistency or absurdity) 
as if the altered words had been writ­
ten into the earlier Act with pen and 
ink and the old words scored out so 
that thereafter there is no need to re­
fer to the amending Act at all.”

(1) (1952) S.C.R.683.
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Now there is no question about the correctness of Shri Ram 
this dictum. But it appears to us that it has no Na*airi 
application to this case. It is perfectly true as The Simla 
stated therein that whenever an amended Act industrial** 
has to be applied subsequent to the date of the Co., Limited
amendment the various unamended provisions of --------
the Act have to be read along with the amended Jagj ^ aj ha‘  
provisions as though they are part of it. This is 
for the purpose of determining what the mean­
ing of any particular provision of the Act as amen­
ded is, whether it is in the unamen­
ded. part or in the amended part. But this is not 
the same thing as saying that the amendment it­
self must be taken to have been in existence as 
from the date of the earlier Act. That would be 
imputing to the amendment retrospective opera­
tion which could only be done if such retrospec­
tive operation is given by amending Act either 
expressly or by necessary implication. On the 
facts of that case the question that was consider­
ed arose in the following circumstances. There 
was an order of detention under the Preventive 
Detention Act of 1950. That Act was due to ex­
pire on the 1st April, 1951, but there were sub­
sequent amendments of the Act which extended 
the life >of the Act up to 1st October, 1952. The 
amending Act provided inter alia that detention 
orders which had been confirmed previously and 
which were in force immediately before the com­
mencement of the amending Act “ shall continue 
to remain in force for so long as the principal Act 
is in force.” The question for consideration was 
whether this indicated the original date of expiry 
of the principal Act or the extended date of the 
principal Act. The Court had no difficulty in hold­
ing that it obviously related to the latter, not­
withstanding that the principal Act was defined 
as meaning “Act of 1950” . It was pointed out that
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Shri Ram the phrases “principal Act” and “Act of 1950” have
Ndr&inv to be understood after the amendment as neces- 

The Simla sarily meaning the 1950 Act as amended, i.e., 
BI^dustriald Which was to expire on the 1st October, 1952. In 

Co., Limited, the present case what we are concerned with is 
not the meaning of any particular phrase or pro-

adasTJdha" v isi°n ° f  the. Act after the amendment but the 
effect of the amending provisions in their relation 
to and effect on other statutory provisions out­
side the Act. For such a purpose the amendment 
cannot obviously be treated as having been part 
of the original Act itself so as to enable the doc­
trine to be called in aid that a later Act over­
rides an earlier Act. On the other hand, if the 
rule as to the later Act overriding an earlier Act 
is to be applied to the present case, it is the Bank­
ing Companies (Amendment) Act, 1953, that 
must be treated as the later Act and held to 
override the provisions of the earlier Displaced 
Persons (Debts Adjustment) Act, 1951. It has 
been pointed out, however, that section 3 of the 
Displaced Persons (Debts Adjustment) Act, uses 
the phrase “notwithstanding anything inconsis­
tent therewith in any other law for the time being 
in force” and it was suggested that this phrase 
is wide enough to relate even to a future Act if 
in operation when the overriding effect has to be 
determined. But it is to be noticed that section 
45-A of the Banking Companies Act has also 
exactly the same phrase. What the connotation 
of the phrase “ for the time being” is and which 
is to prevail when there are two provisions like 
the above each containing the same phrase, are 
questions which are not free from difficulty. It 
is, therefore, desirable to determine the over­
riding effect of one or the other of the relevant 
provisions in these two Acts, in a given case, on 
much broader considerations of the purpose and

I
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policy underlying the two Acts and the clear 
intendment conveyed by the language of the re­
levant provisions therein.

Now so far as the Banking Companies Act is 
concerned its purpose is clearly, as stated in the 
heading of Part III-A, for speedy disposal of wind­
ing up proceedings. It is a permanent statutory 
measure which is meant to impart speedy stability 
to the financial credit structure in the country in 
so far as it may be effected by banks under liqui­
dation. It was pointed out in Dhirendra Chandra 
Pal v. Associated Bank of Tripura Ltd. (1), that 
the pre-existing law relating to the winding up of 
a company involved considerable delay and ex­
pense. This was sought to be obviated so far as 
Banks are concerned by vesting exclusive juris­
diction in the appropriate High Court in respect 
of all matters arising in relation to or in the 
course of winding up of the company and by in­
vesting the provisions of the Banking Companies 
Act with an overriding effect. This result was 
brought about first b y  the Banking Companies 
(Amendment) Act, 1950 and later by the Banking 
Companies (Amendment) Act, 1953. Sections 45-A 
and 45-B of Part III brought in by the 1950 Act vested 
exclusive jurisdiction in the appropriate High Court 
to decide all claims by or against a Banking Com­
pany relating to or arising in the course of wind­
ing up. But sections 45-A and 45-B of the Part 
III-A substituted by 1953 Act are far more com­
prehensive and vest not merely exclusive jurisdic­
tion but specifically provide for the overriding 
effect of other provisions also.

Now, the Displaced Persons (Debts Adjust­
ment) Act is one of the statutory measures 
meant for relief and rehabilitation of displaced
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Shri Ram persons. It is meant for a temporary situation 
av brought about by unprecedented circumstances.

The Simla It is possible, therefore, to urge that the provi-
Blndusfria?d sions of such a measure are to be treated as be- 

Co., Limited, ing particularly special in their nature and that 
-------- they also serve an important national purpose.

3dasTj. 3 ^  by and large a measure for the rehabilita­
tion of displaced debtors. Notwithstanding that 
both the Acts are important beneficial measures, 
each in its own way, there are certain relevant 
differences to be observed. The first main diffe­
rence which is noticeable is that the provisions in 
the Displaced Persons (Debts Adjustment) Act 
are in a large measure enabling and not exclu­
sive. There is no provision therein which com­
pels either a displaced debtor or a displaced 
creditor to go to the Tribunal, if he is satis­
fied with the reliefs which an ordinary civil 
court can give him in the normal course. It 
is only if he desires to avail himself of any of 
the special facilities which the Act gives to a 
displaced debtor or to a displaced creditor and 
makes an application in that behalf under sec­
tions 3, or 5 ( 2 )  or 13, that the Tribunal’s juris­
diction comes into operation. At this point it is 
necessary to notice the further difference that 
exists in the Displaced Persons (Debts Adjust­
ment) Act between applications by displaced 
debtors and applications by displaced creditors 
against persons who are not displaced persons. So 
far as the applications by displaced debtors are 
concerned, section 15 in terms provided for cer­
tain consequences arising, when the application is 
made to the Tribunal by a displaced debtor under 
section 3 or section 5 (2), i.e., stay of all pending 
proceedings, the cession of effect of any interim 
orders or attachments, etc. and a bar to the insti­
tution of fresh proceedings and so forth. But the
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terms of section 13 relating to the entertainment Shri Ram
of an execution proceeding by the said Tribunal Na™ir
on a decree so obtained, do not appear to bring The Simla
about even the kind of consequences which sec- .a?di; ■». . , Industrialtion 15 contemplates as regards applications by  Co., Limited, 
displaced debtors. Section 13 is, in terms, only 
an enabling section and section 28 merely says 
that “ it shall be competent for the civil court to 
execute the decree passed by it as a Tribunal.”
They are not couched in terms vesting exclusive 
jurisdiction in the Tribunal. Whatever, therefore, 
may be the inter se position, in a given case, bet­
ween the provisions of the Banking Companies 
Act and the provisions of the Displaced Persons 
(Debts Adjustment) Act, in so far as such pro­
visions relate to displaced debtors, we are unable 
to find that the jurisdiction so clearly and definite­
ly vested in the High Court by the very specific 
and comprehensive wording of section 45-B of 
the Banking Companies Act with reference to the 
matters in question, can be said to be overriden 
or displaced by anything in the Displaced Per­
sons (Debts Adjustment) Act 1951, in so far as 
they relate to displaced creditors.

It is also desirable to notice that so far as a 
claim of a displaced creditor against a non-dis- 
placed debtor is concerned the main facilities 
that seem to be available are (1) the claim can 
be pursued within one year after the commence­
ment of the Act (presumably even though it may 
have been time-barred), (2) a decree can be obtain­
ed on a mere application, i.e. without having to 
incur the necessary expenses by way of court-fee 
which would be payable if he had to file a suit, 
(3) the creditor has the facility of getting his 
claim adjudicated upon by a Tribunal which has 
jurisdiction over the place where he resides, i.e.,
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a place more convenient to him than if he had to 
file a suit under the ordinary law in which case 
he would have to file a suit at the place where 
the defendant resides or part of the cause of 

. action arises. There may also be a few other 
minor facilities. But what is necessary to notice 
is that the overriding provision of the Banking 
Companies Act, so far as a displaced creditor is 
concerned, is substantially only as regards juris­
diction. Section 45-A thereof, while providing 
that the provisions of Part III-A and the rules 
made thereunder shall have effect notwithstand­
ing anything inconsistent therewith in any other 
law for the time being in force, specifically pro­
vided that “the provisions of any such law in so 
far as the same are not varied by or incon­
sistent with, the provisions of that part or rules 
made thereunder, shall apply to all proceedings 
under that Part” . Therefore, in the present case 
the overriding effect of section 45-B of the Bank­
ing Companies Act deperives him only of the 
facility of pursuing his execution in the jurisdic­
tion of the Tribunal. But there is no reason why 
he should not get the benefit of other provisions, 
if any, which may give him an advantage and are 
not inconsistent w 4th any of the other specific 
provisions of the Banking Companies Act. Hav­
ing regard to all the above considerations and the 
wide and comprehensive ’ anguage of sections 
45-A and 45-B of the Banking Companies Act, 
we are clear that a proceeding to execute the de­
cree obtained bv the appellant from the Tribu­
nal against the Bank in Case No. 1 of 1952 and all 
other incidental matters arising therefrom such 
as attachment and so forth are matters within 
the exriusive jurisdiction of the Punjab High. 
Court subiect to the prov:sions of section 45-C of 
the Banking Companies Act as regards pending
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matters. This leads us to the question whether 
in terms of section 45-C there has been a valid 
transfer of the execution proceeding to the Punjab 
High Court.

Before dealing with this question it is ne­
cessary to notice the argument that section 45-C 
of the Banking Companies Act has no application 
at all to a proceeding pending before the Tribunal. 
The argument is that section 45-C applies only to 
a proceeding pending in any other Court imme­
diately before the commencement of the Banking 
Companies (Amendment) Act. It is urged that 
the Tribunal under the Displaced Persons (Debts 
Adjustment) Act is not a Court. In support there­
of the judgment of one of the learned Judges in 
Parkash Textile Mills Ltd. v. Messrs. Muni Lai 
Chuni Lai (1) has been cited to show that the Tri­
bunal constituted under this Act is not a Court. 
The question that arose in that case was a diffe­
rent one, viz., as to whether the Tribunal had the 
exclusive jurisdiction to determine for itself the 
preliminary jurisdiction on facts and it is for that 
purpose the learned Judge attempted to make out 
that a Tribunal was a body with a limited juris­
diction, which limits were open to be determined 
b y  a regular court when challenged. It is unne­
cessary for us to consider whether the view taken 
by  the learned Judge was correct. No such ques­
tion arises in this case and we are quite clear that 
the tribunal which is to exercise the jurisdiction 
for executing the decree in question is “a Court” 
within the scope of section 45-C of the Banking 
Companies Act. Section 28 of the Displaced Per­
sons (Debts Adjustment) Act itself is reason­
ably clear on the point. That section runs as fol­
lows :

“ It shall be competent for the civil court 
which has been specified as the tribunal
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for the purposes of this Act to exe­
cute any decree or order passed by it 
as the Tribunal in the same manner as 
:t could have done if it were a decree or 
order passed by it as a civil court.”

It is quite clear on the wording of this section that 
it is a civil court when it executes the decree, what­
ever may be its status when it passed the decree 
as a Tribunal. There is therefore, no substance 
in this argument.

Now coming to the question whether there 
has been a valid transfer of the execution pro­
ceedings to the Punjab High Court, there can be 
no doubt that the execution proceeding filed by 
the appellant before the Tribunal on the 6th 
January, 1953, continued to remain pending by 
the date when the Banking Companies (Amend­
ment) Act, 1953, came into operation. This ap­
pears from the subsequent applications dated the 
16th March, 1953, and the 17th February, 1954, 
which always relied on the earlier application of 
the 6th January, 1953, as the main pending ap­
plication. This application was, therefore, a 
pending application for the purposes of section 
45-C of the Banking Companies Act. The juris­
diction of the Punjab High Court with reference 
to this execution proceeding must depend upon 
whether or not there was a valid order of transfer 
of this proceeding to itself under section 45-C. 
This section contemplates in respect of pending 
proceedings that (a) the Official Liquidator is to 
make a report to the High Court concerned with­
in the time specified in sub-section (2) thereof, 
(b) the High Court is to consider which out of 
these pending proceedings it should transfer to 
itself, and (c) the High Court should pass orders
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accordingly. It further provides by sub-section ^arahT”  
(4) thereof that as regards such of the pending v. 
proceedings in respect of which no such order of BTht - Si™nd 
transfer has been made the said proceeding shall iSustrial 
continue in the Court in which it is pending. It Co-> Limited, 
is with reference to these provisions that on the j agannadha- 
23rd November, 1953, the Official Liquidator ap- das, J. 
pears to have submitted a report to the Punjab 
High Court, requesting that certain proceedings 
mentioned in lists A  and B attached to the said 
report should be transferred to the High Court 
under section 45-C (3). List A  pertains to suits 
and List B to applications under the „ Displaced 
Persons (Debts Adjustment) Act, 1951. It is 
pointed out that list B which shows an applica­
tion before the Tribunal under section 19 of the 
Displaced Persons (Debts Adjustment) Act does 
not show the execution application under section 
28 of that Act then pending in the Banaras Tri­
bunal and with which we are concerned. It is 
strenuously urged that this shows that there was 
no application for transfer of this proceeding to 
the Punjab High Court and that, therefore, there 
could have been no transfer thereof and that ac­
cordingly by virtue of section 45-C (4) of the 
Banking Companies Act the jurisdiction in res­
pect of the execution proceeding continued to be 
with the Tribunal. It is urged that since sub­
section (4) of section 45-C enjoins that such pro­
ceeding “ shall be continued” in the Court in which 
the proceeding was pending, there can be no 
question of any transfer thereafter. It is pointed 
out that the view of the High Court that there 
has been a valid transfer to itself is based on an 
order passed on an alleged supplementary report 
by the Liquidator on the 25th June, 1954, which 
is beyond the three months’ time provided in sec­
tion 45-C (2 ) and that such an order of transfer
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is invalid. It is also urged that the transfer so 
made was without notice to the appellant.

That there was in fact an order of transfer 
made by the Punjab High Court specifically of 
this execution proceeding with which we are con­
cerned admits of no doubts as a fact. This is 
also admitted by the appellant in his application 
for special leave. The order itself is not before 
us nor are the exact circumstances under which 
this order came to be made clearly on the record. 
So far as one can gather from the papers before 
us the position seems to be this. When the ap­
pellant filed his application to the Tribunal on 
the 17th February, 1954 (by which he asked that 
its order dated the 20th March, 1953, staying exe­
cution proceedings should be vacated for reasons 
shown therein) notice to show cause against it 
and for appearance therefor on the 24th April, 
1954, was sent to the Official Liquidator by the 
Tribunal. The Official Liquidator not having ap­
peared on that date, the Tribunal, as already 
stated, passed the order as prayed for on the 24th 
April, 1954, transferring the execution to the 
Bombay High Court. It may be mentioned at this 
stage that an argument has been advanced that 
the Liquidator, not having appeared on notice, 
can no longer challenge the validity of the conti­
nuance of the execution proceeding by the Tribu­
nal and of the subsequent attachment by the Bom­
bay High Court. The question, however, is one 
of judisdiction depending on the validity of trans­
fer made by the High Court under statutory 
power. The argument is without substance. T o 
resume the narrative, the Official Liquidator on 
receiving notice, addressed a letter dated the 19th 
March, 1954, to the Company Judge of the Punjab 
High Court mentioning the fact that he received 
a notice from the Banaras Tribunal to appear and
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show cause on the 24th April, 1954. He mention- s^ *ra?jfm 
ed therein his doubt as to the jurisdiction of the v. 
Tribunal to entertain the application and request- The Sin^ d 
ed that in order to avoid inconvenience and ex- industrial 
penditure an immediate transfer of the execution Co., Limited, 
case together with the appellant’s application to TartQt>na(qha. 
the Tribunal for vacating the stay order should be das, J. 
made by the High Court in exercise of the powers 
conferred on it by section 45-C of the Act. On 
this the learned Judge appears to have passed an 
order dated the 22nd March, 1954, issuing notice 
to the appellant for appearance on the 2nd April,
1954. This appears to have been adjourned from 
time to time and it would appear that on the 25th 
June, 1954, to which date the matter stood ad- 
jouuned, the Liquidator addressed another 
letter to the Company Judge, which is referred 
to in the record as the supplementary report of 
the Liquidator. Therein he only narrated the 
entire history of the suit and of the execution pro­
ceeding and the circumstances which rendered 
it necessary that an order of transfer should be 
made immediately. Probably this was meant for 
opposing any further adjournment. It appears at 
any rate that it was on this date that the order of 
transfer was passed. All the facts stated above 
can be gathered from the two letters of the Liqui­
dator dated the 19th March, 1954, and the 25th 
June, 1954, and a further note of the Liquidator 
put up to the Company Judge with reference to 
the letter dated the 14th July, 1954, received from 
the Tribunal which is all the relevant material 
included in the paper book before us. The actual 
date of the note does not appear from the record. 
Unfortunately neither the original order of the 
Judge made on the report of the Liquidator dated 
the 23rd November, 1953, nor the order of trans­
fer relating to this particular case, which appears
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Shri Ram to have been made on the 25th June, 1954, on
v the letter of the Liquidator dated the 19th March,

The Simla 1954, are before us. We do not know the exact
BIndustria^d terms in which those orders were made and the

Co., Limited, reason why no specific order of transfer was made
T ”, on the first report and why an additional order of Jagannadha- , , , J ,

das, J. transfer was made—as appears — so late as on
the 25th June, 1954. In any case the argument 
on behalf of the appellant on this part of the case 
seems to be based on a misapprehension of the 
facts. If, as appears, the order of the 25th June, 
1954, was made with reference to the letter of the 
Liquidator dated the 19th March, 1954, — a fact 
which appears to be admitted by the appellant in para 
16 of his application for leave to appeal to this Court— 
and what is called supplementary report dated 
the 25th June, 1954, was nothing more than bring­
ing additional facts to the notice of the Court by 
way of the history of the execution proceeding, 
there appears to be no foundation in fact for the 
contention that the order was made on a report 
filed beyond three months provided under section 
45-C (2) of the Banking Companies Act. Sub-sec­
tion (2) of section 45-C provides that “ the Official 
Liquidator shall, within three months from the 
date of the winding up order or the commence­
ment of the Banking Companies (Amendment) 
Act, 1953, whichever is later, or such further 
time as the High Court may allow, submit to the 
High Court a report containing a list of all such 
pending proceedings together with particulars 
thereof” . The letter of the Official Liquidator 
dated the 19th March, 1954, is within three months 
of the commencement of the Banking Companies 
(Amendment) Act, 1953, which came into force 
on the 30th December, 1953, and there is nothing 
in sub-section (2) of section 45-C that two or more
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successive reports may not be made within the Shri Ram 
prescribed period of three months. It appears Na*am 
also from the papers above referred to that notice The Simla 
was issued to the appellant with reference to this Bar* ing .®“ d 
letter of the 19th March, 1954, of the Liquidator to Co., Limited.
transfer the execution application to itself. It --------
appears to us, therefore, from such record as is Ja£| ^ aj^ a" 
before us, that the contention of the appellant 
raising objection to the validity of the order of 
transfer is untenable on the facts. Nor, are we 
satisfied that even if the facts as to how the order 
of transfer dated the 25th June, 1954, came to be 
made are shown to be otherwise than above stat­
ed, there is any reason to think that section 45-C 
(2), (3) and (4) are to be construed so as to make 
the power of the Court to transfer dependent on 
the filing of a report by the Liquidator strictly 
within three months. The various sub-sections 
taken together seem to imply the contrary. Sec­
tion 45-C (1) definitely imposes a bar on any 
pending matter in any other court being proceed­
ed with except in the manner provided therein.
The jurisdiction of that other Court to proceed 
with a pending proceeding is made to depend on 
the fact that its pendency is brought to the notice 
of the appropriate High Court and its decision, 
express or implied, to leave it out without trans­
ferring it to itself. Having regard to the scheme 
and policy of sections 45-B and 45-C of the Bank­
ing Companies Act, it appears more reasonable 
to think that in respect of a pending matter which 
was not in fact brought to the notice of the Court 
by the Liquidator within the three months, there 
is nothing to prevent the Court exercising its 
power of transfer at such time when it is brought 
to the notice of the Court. It is, however, unne­
cessary to decide that point finally in this case 
since, to say the least, all the facts and the requi-
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Bankinglmd vard recor< ŝ in order to ascertain the facts cor- 
Industrial rectly or to give an opportunity for the purpose.

Co., Limited. We do not think it right to do so in the circum- 
Jagannaclha- stances this case. It is necessary to point out 

das. J. as admitted by the appellant in his application for 
special leave that there has been an application to 
this Court dated the 6th October, 1954, for the 
grant of special leave specifically as against the 
order of transfer of the Punjab High Court made 
on the 25th June, 1954, but that application was 
rejected. It has been suggested that while so re­
jecting, this Court left the matter open. There is 
nothing to substantiate it. Therefore, an argu­
ment as to the invalidity o f the order of trans­
fer can not be entertained at this stage.

V

For all the above reasons we are satisfied 
that the view taken by the High Court that it had 
exclusive jurisdiction in respect of the present 
matter and that there was a valid transfer to it­
self by its order dated the 25th June, 1954, is cor­
rect.

In the proceedings before the High Court a good 
deal has been made as to the alleged suooression 
of material facts by the appellant from the Bom­
bay High Court in obtaining the impugned order 
of attachment from that Court and the learned 
Judge’s order also indicates that he was to some 
extent influenced thereby. It appears to us that 
the alleged suppression has no bearing on the 
questions that arose for decision before the learn­
ed Judge, on this application. The learned A f- 
tomev-General frankly conceded the same. We 
have been told that there has been some applica­
tion for contempt in the Court on the basis of
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the alleged suppression. W e do not, therefore, 
w ish to say anyth ing relating to that m atter 
w hich  m ay have any bearing on the result o f 
those proceedings.

In the result this appeal is dism issed w ith  
costs.

APPELLATE CIVIL.
Before Khosla and Dulat JJ.

BAKHSHISH SINGH —Petitioner, 
versus

KARTAR SINGH.—Respondent.
Civil Reference No. 16 o f 1955.

Punjab Tenancy Act (XVI of 1887)—Section 77(3)(k)— 
Owner of land joining a person in cultivation—Such person, 
whether a co-sharer—Suit by him for recovery of his share 
of the produce—Whether exclusively coqnizable by a 
Revenue Court.

Held, that a person who cultivates land in partner­
ship with the owner of the land on condition of receiving a 
share of the produce is co-sharer in the holding within the 
meaning of section 77(3) (k) of the Punjab Tenancy Act, 
and his suit for recovery of his share of the produce lies in 
the Revenue Court.
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Reference made by Shri Dalip Singh, Sub-Judge, 
11 Class} Jagraon, under Section 99 of the Punjab Tenancy 
Act, and forwarded by Shri Pitam Singh Jain, District 
Judge, Ludhiana,—vide his Endorsement No. 2161-G, dated 
the 8th July, 1955 for a final decision on the question of
jurisdiction.

H . L . Sibal and K . S . Thapar, for Petitioner.

K. L . Jagga, for Respondent.
Judgment

D ulat, J. The only question in each of these Dulat, J. 
cases is whether a person, who cultivates land in 
partnership with the owner of the land on condi­
tion of receiving a share of the produce, is a co­
sharer in the holding within the meaning of Sec­
tion 77 (3) (k) of the Punjab Tenancy Act.

The plaintiff in each of these cases joined the 
defendant to cultivate the defendant’s land and


